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In the Matter of Alternative Regulatory 1.87-11-033 WIEaSF___
Frameworks for Local Exchange Carriers (Petition to Mod%ﬁ

(IntraLATA Presubscription Phase) Filed September 8, 1998)

ASSIGNED COMMISSIONER'S RULING

On January 25, 1999, the United States Supreme Court held that the Federal
Communications Commission (FCC) has general jurisdiction to implement the
 local competition rules of the Telecommunications Act of 1996. (AT&T Corp. v.
Iowa Utils. Bd. (1999) ___U.S. __, 1999 WL 24568, *6-*7.) In this regard, the
. Court specifically upheld the FCC’s jurisdiction to promulgate regulations

~ implementing the dialing parity requirements imposed by the Act. (Id. at*9.)
This decision appears to reinstate the FCC’s dialing parity rules set forth in
47 CFR §§ 51.205-51.215, including the requirement that

“A [Local Exchange Carrier] that does not begin providing
in-region, interstate toll services in a state before February 8,
1999, must implement intraLATA and interLATA toll dialing
parity throughout that state on February 8, 1999 or an

earlier date as the state may determine, consistent with
section 271(e)(2)(B) of the Communications Act of 1934, as
amended, to be in the public interest.” (47 CFR § 51.211(a).

In view of the Supreme Court decision, this Ruling withdraws the Draft
Decision of Administrative Law Judge Walker dated January 7, 1999.
Nevertheless, I want to act promptly on the Petition to Modify the

. Commission’s Decision (D.) 97-04-083 in light of the Supreme Court decision.

. Toward that end, I need and solicit the assistance of the parties.
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First, I ask that Pacific Bell on Monday, February 8, 1999, file with the -
Comumission in this proceeding its comments on when it intends to implement
dialing parity in California in light of the Supreme Court decision and the FCC
requirements on dialing parity. Additionally, the filing should state what
reasonable adjustments Pacific Bell proposes with respect to the notice
requirements set forth in the Ordering Paragraphs of D.97-04-083. This Ruling
also directs Pacific Bell on February 8, 1999, to submit draft scripts to the
Commission’s staff that comply with the substantive provisions of Ordering
Paragraph 14 of D.97-04-083. The substantive provisions of Ordering
Paragraph 14 state:

“[Elach local exchange carrier will provide to the Commission
Telecomumunications Division and the Commission’s Public
Advisor copies of scripts that will be used by customer service
representatives when handling questions regarding
intraL,ATA presubscription. Staff will perform a one-time
review of the scripts to assess whether they are competitively
neutral, and will advise the carriers of any concems it may
have. Scripts will be deemed confidential, and the contents -
thereof will not be disclosed unless the Telecommunications
Division seeks an order instituting investigation or takes
further action with respect to such scripts before the
Commission.”

| Second, I invite all parties to brief the subject of dialing parity requirements

i in light of the Supreme Court decision. The briefs should be thorough and

| complete, since (in my judgment) they will form the basis upon which the
Commission will act with respect to the Petition to Modify. The briefs should

' address, but are not limited to, the following subjects: )

e Is the Supreme Court decision self-éxecuting with respect to the start of

dialing parity, or are further orders or proceedings necessary?

e As a practical matter, given technical and other constraints on the
parties, as well as ime constraints on the Commission in issuing its

1
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decisions, what date other than February 8,1999, should the
Commission consider if it considers a time certain for implementing
dialing parity by Pacific Bell? C

e What adjustments, if any, should be made in the notice requirements of
D.97-04-083 in the implementation of dialing parity?
Parties also are invited to respond to Pacific Bell’s reply brief, dated
I February 1, 1999, in which the company raises arguments that (i) dialing parity
' may be subject to further review by the Eighth Circuit Court of Appeals; (ii) the
FCC rules on timing of dialing parity are merely guidelines for the states;
(iii) state rules may differ from those of the FCC, so long as the state rules are not
inconsistent with the Act, and (iv) the settlement agreement adopted in
D.97-04-083 constitutes a waiver as to subsequent changes in the law.
Briefs dealing with these subjects should be filed on or before February 19,
| 1999.
Accordingly, IT IS RULED that:
1. The Draft Decision of Administrative Law Judge Walker dated January 7,
| 1999, is withdrawn.

2. Pacific Bell is directed to file comunents on February 8, 1999, stating when it
intends to implement dialing parity in California in light of the Supreme Court
decision and the requirements of 47 CFR §§ 51.205-51.215.
| 3. Pacific Bell is directed to state in its comments what reasonable
. adjustments, if any, it proposes in complying with the notice requirements set
| forthin the Ordering Paragraphs of D.97-04-083.

4. Pacific Bell is directed on February 8, 1999, to submit draft s;ripts to the
1 Comumission’s staff in compliance with the substantive provisions of Ordering
Paragraph 14 of D.97-04-083.
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- ' CERTIFICATE OF SERVICE 4

I certify that I have by mail this day served a true copy of the original
attached Assigned Commissioner’s Ruling on all parties of recotd in this
proceeding or their attorneys of record.

| Dated February 3, 1999, at San Francisco, California.

Jovrks, T jsllwdo

Teresita C. Gallardo

| NOTICE

Parties should notify the Process Office, Public Utilities
Comumission, 505 Van Ness Avenue, Room 2000,

San Francisco, CA 94102, of any change of address to.
insure that they continue to receive documents. You
must indicate the proceeding number on the service list
on which your name appears.
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5. All parties are invited-to file comprehensive briefs on or before
- February 19, 1999, addressing (but not confined to) matters set forth in this
ruling.
Dated February 3, 1999, at San Francisco, California.

i ' | ,Qﬁ,/ /ﬂ/ { &

JOSIAH L. NEEPER 7
A551gned Commissioner
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF CALIFORNIA

in the Matter of Alternative Regulatory

Frameworks for Local Exchange Carriers

And Related Matters

(IntraLATA Presubscription Phase)

l. 87-11-033

A. 85-01-034

A. 87-01-002

1. 85-03-078

1. 87-02-025
Case 87-07-024

COMMENTS ofF AT&T COMMUNICATIONS OF CALIFORNIA, INC. (U
5002 C}, CALTEL, MCI TELECOMMUNICATIONS Corp. (U 5011 C)
AND SPRINT COMMUNICATIONS COMPANY, L.P. (U 5112 C)
oN THE DRAFT DECISION or ALJ WALKER
MAILED JANUARY 7, 1999
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AT&T Communications of California, Inc. (U 5002 C), CALTEL, MClI
Telecommunications Corporation (U 5002 C), and Sprint Communications Company,
L.P. (U 5112 C) (*Petitioners”) submit these Comments on the Draft Decisionof

Administrative Law Judge Glen Walker mailed January 7, 1999 (*Draft Decision”).

I THE DRAFT DECISION SHOULD BE MODIFIED TO REFLECT
THE SUPREME COURT’S RECENT DECISION IN AT&T CORP.
V. IOWA UTILS. BD.

The Supreme Court has put to rest any lingering disputes over Pacific
Bell's dialing parity obligations. On January 25, 1999, the Court also held that the
Federal Communications Commission (“FCC") has general jurisdiction to promulgate
regulations to enforce the Telecommunications Act of 1996 (the “Act”), including
jurisdiction over intrastate telecommunications. AT&T Corp. v. lowa Utils. Bd., __ U.S.
__, 1999 WL 24568, *6-*7 (January 25, 1999). In this regard, the Court specifically
upheld the FCC'’s jurisdiction to promulgate regulations interpreting the dialing parity
réquirements imposed by the Act. /d. at *9 (upholding 47 CFR §§ 51.205-51.215).

The Act is clear. The dialing parity obligations impased by Section
251(b)(3) apply to "all" LECs, including Pacific Bell. The exemption granted to Pacific
Bell expires within three years of enactment (February 8, 1998). The FCC's binding
regulations are likewise clear. “A LEC that does not begin providing in-region,
interLATA or in-region, interstate toll services in a state before February 8, 1999, must
implement intraLATA and interlLATA toll dialing parity throughout the state on February
B, 1999...." 47 CFR § 51.211(a) (emphasis added). This provision describes Pacific
Beli, and it ends any doubt that February 8, 1998 is the deadline for Pacific Beli to
provide intraLATA toll dialing parity. -
; in light of the Supreme Court's decision, the Draft Decision reaches the
wrong outcome. The Draft Decision interprets §§ 251(b)(3) and 271(e)(2)(B) of the Act

to permit this Commission to excuse Pacific Bell from its obligation to provide dialing
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parity by February 8, 1899. But the Supreme Court explicitly rejected arguments that
Section 271(e)(2)(B) requires a state commission order to trigger the dialing parity
obligation, and the FCC's regulations also require intraLATA toll dialing parity by
February 8, 1999 at the latest. Second Report and Order and Memorandum Opinion
and Order In the Matters of Implementation of the Local Competition-Provisions of the
Telecommunications Act of 1996, 11 F.C.C.R. 19392 (August 8, 1996) (“Second Report
and Order’) 1 58(a), (b). Now that AT&T has confirmed that the FCC has general
jurisdiction fo enforce the Act, and has specifically held that its jurisdiction extends to
both interstate and intrastate dialing parity, the FCC's regulations governing intraLATA
dialing parity are binding upon Pacific Bell. AT&T, 1999 WL 24568 at *9 (“[S}ince the
provision addressing dialing parity, § 251(b)(3), does not even mention the States, it is
even clearer that the Commission’'s § 201(b) authority is not superseded [by state
commissions].”)
Any order by this Commission purporting to allow Pacific Bell to defer

implementation of intralLATA toll dialing parity until some date after February 8, 1999,
would be void: *[T]he 1896 Act does not authorize the Commission to give effect to a

| state order that purports to grant a BOC a deferral, waiver or suspension of the BOC's

| obligation to implement dialing parity.” Second Report and Order 11 63. As the FCC

| has held: “Congress intended the disling parity requirements that we adopt pursuant to

| section 251 (b)(3) to apply, without exception, to all LECs with 2 percent or more of the

| Nation's subscriber lines.” /d. (emphasis added) Although this Commjssion might

l disagree with the FCC's interpretation of the Act or its regulation, only a United States

| Court of Appeals can set aside an FCC regulation interpreting the Act.. 47 U.S.C.

! § 402. Indeed, Pacific Bell and other incumbent LECs appealed to the Eighth Circuit all

| of the FCC regulations adopted pursuant to its Local Competition Order, including the

regulations pertaining to dialing parity. The Eighth Circuit refused to vacéte the FCC's
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dialing parity regulations except to the extent they related to intrastate calls. That decision has
now itself been reversed.

To bring the Draft Décision into conformity with federal law, Section 3A (pages
4-7) and Conclusions of Law 2, 3, 5 and 8 and Ordering Paragraph 1 should be stricken. Now
that 47 CFR § 51.211(a) has been upheld by the highest court in the land, it ig absolutely clear
that February B8, 1999 is th'e mandatory deadiine for Pacific Bell to provide intraLATA toll
dialing parity. Similarly the discussion in Section 3b (pages 7-8) is no longer pertinent and
should be stricken. Attached to these comments are proposed Conclusions of Law and
Ordering Paragraphs consistent with these comments.

Finally, the record makes clear that there is no technology-related reason not to
enforce the February 8, 1999 deadline. The Draft Decision properly recognizes that Pacific Bell
is presently capable of implementing intral ATA toll dialing parity; indeed, even Pacific Bell did
not dispute that fact.’ Additionally, it is the petitioners’ understanding that Pacific Bell has
taken steps in preparation for providing intraLATA toll dialing parity by February 8, 1999.

Given the clear mandate of the FCC regulations and the lack of any technical impediments to
dialing parity, this Commission should do that which is ﬁecessaw 1o see to it that Pacific Bell
implements intraLATA toll dialing panty by February B, 1999, or as soon thereafter as is
possible.

More specifically, 47 CFR § 51.2%3 contemplates that state commissions will
review and approve implementation plans to conform to the FCC's dialing parity requirements.
A LEC's implementation plan is to include, among other things, “a proposed time schedule for
implementation.” 47 CFR § 51.213(b)(1). This Commission approved an implementation plan
in D.97-04-083 that incorporates all of the details necessary to implement intral ATA equal

| access, except there is no time

1 See Draft Decision at 7 (noting that the only dispute between the parties is a narrow one over

some of the costs Pacific Bell will incur in implementing intralLATA toll dialing parity).
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schedule for conversion of central offices that comports with the February 8, 1999

deadline.

Therefore, Petitioners ask that Pacific Bell be required to submit a “time
schedule” consistent with its legal obligations, giving notice that Pacific Be!l will in fact
convert all of its central offices on February 8, 1999. Paciﬂc Bell m;st .be required to
serve any compliance schedule it proposes on all certificated telecommunications
carriers in California. Petitioners need this information to commence readying their
operational systems to ensure orderly implementation of intralATA equal access
without service disruption to customers.

Initial customer notice and education should be left to the IXCs. The
Commission should, nevertheless, require Pacific Bell to comply with its customer
notice requirement as socon as possible after Pacific Bell's central offices have been
converted.

In sum, the Commission should revise the Draft Decision to be consistent
with the law as set forth in the decision of the Supreme Court; and it should require
Pacific Bell to submit a time schedule for conversion of its central offices, as the FCC

regulations require.

@oos
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Proposed Conclusions of Law and Ordering Paragraph

Conclusions of Law

1.

Pacific has the duty under Section 251(b)(3) of the Telecommuntcations Act to
provide intraLATA dialing parity in California. i

The Commission in D.97-04-083 did not address the need for an alternative deadline
for intraLATA dialing parity.

The petition for modiﬁcation is untimely, but the Commission will not dismiss on that
basis.

The United States Supreme Court has found that the FCC has jurisdiction to establish
intrastate dialing parity regulations under the Telecommunications Act of 1996.

47 CFR §51.211(e) requires that Pacific Bell implement intraLATA dialing p#rity
throughout its service territory in California on or before February 8, 1999,

The Commission has the responsibility to oversee the details of intraLATA equal
access implementation and approve implementation plans, consistent with 47 CFR

§§51.211 and 51.213.

ORDER

IT IS ORDERED THAT:

1.

2.

Pacific Bell shall immediately verify to Petitioners and the Commission its intention
to implement intraLATA dialing parity in California on February 8, 1999,

Pacific Bell shall immediately file with the Commission a time schedule it proposes

for conversion of all its central offices to intraLATA equal access which complies as

nearly as possible with the February 8, 1999 deadline. The time schedule shall be
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provided to Petitioners and served on all certificated telecommunications carriers in
California.

3. Pacific Bell shall comply with the Commission’s customer notice requirement in
D.97-04-083, Ordering Paragraph 8(a), as soon as possible after completing the

conversion of its central offices to intraLAT A equa!l access.
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In the Matter of Alternative Regulatory |. 87-11-033
Frameworks for Local Exchange Carriers

And Related Matters A. 85-01-034
A. 87-01-002
(intraLATA Presubscription Phase) |. 85-03-078
I. 87-02-025
Case 87-07-024

NOTICE OF ERRATA RE: COMMENTS orF AT&T COMMUNICATIONS
OF CALIFORNIA, INC. (U 5002 C), CALTEL, MCI '
TELECOMMUNICATIONS CORP. (U 5011 C) AND SPRINT
CommunicaTions CompaNy, L.P. (U 5112 C)
ON THE DRAFT DECISION oF ALJ WALKER
MAILED JANUARY 7, 1999

FILE COPY
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AT&T Communications of California, inc. (U 5002 C), CALTEL, MCI

WorldCom, Inc., and Sprint Communications Company, L.P. (U 5112 C)

("Petitioners™) hereby files the attached errata page 4 to the timely filed

comments on the Draft Decision of Administrative Law Judge Glenn Walker

mailed January 7, 1999 (“Draft Decision”). Petitioners inadvertently failed to

incorporate corrections to citations in the comments found to be necessary in an

earlier draft of the comments. By virtue of the fact that this is being hand

delivered to Pacific Bell, no prejudice is suffered by Pacific Bell.

DATED: January 28, 1999

AT&T COMMUNICATIONS OF
CALIFORNIA, INC.
RANDOLPH W. DEUTSCH
795 Folsom Street

San Francisco, CA 94107
Telephone: (415) 442-5560
Fax. (415) 442-5505

McCUTCHEN, DOYLE, BROWN
& ENERSEN, LLP

TERRY J. HOULIHAN
GREGORY BOWLING

Three Embarcadero Center

San Francisco, California 94111
Telephone: (415) 383-2000
Fax: (415) 393-2286

By: [
Randolp sC
Attorneys for AT&T _
Communications of California,
Inc.

MCI TELECOMMUNICATIONS
CORP.

WILLIAM C. HARRELSON

201 Spear Street, Sth Floor
San Francisco, CA 94105
Telephone: (415) 228-1090
Fax: (415) 228-1094
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GOODIN, MacBRIDE, SQUERI.
SCHLOTZ & RITCHIE, LLP
JOHN CLARK

505 Sansome Street, Suite SO0
San Francisco, CA 94111
Telephone: (415) 7658443
Fax: (415) 398-4321

Attorneys for CALTEL

SPRINT COMMUNICATIONS
COMPANY, L.P.

RICHARD A. PURKEY
NATALIE D. WALES

1850 Gateway Drive, 7th Floor
San Mateo, CA 94404
Telephone: (650) 513-2739
Fax: (650)513-2737
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CERTIFICATE OF SERVICE

| hereby certify that | have this day served a copy of Notice of Errata re:
Comments of AT&T Communications of California, inc., CALTEL, MCI
Telecommunications Corp., and Sprint Communications Company, L.P. on
the Draft Decision of ALJ Walker mailed January 7, 1999 (1.87-11-033, et al.)
by mailing an addressed copy by first-class mail with postage prepaid to the
official service list.

Executed on January 28, 1999, at San Francisco, California.
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In the Matter of Alternative Regulatory

Case 87-07-024

)
Frameworks for Local Exchange Carriers ) 1.87-11-033 _
)
) A.85-01-034
) A.87-01-002
_And Related Matters ) 1.85-03-078
‘(IntraLATA Presubscription Phase) ) 1.87-02-025
)
)

PACIFIC BELL'S (U 1001 C) REPLY
COMMENTS ON THE DRAFT DECISION
OF ADMINISTRATIVE LAW JUDGE WALKER

JAMES B. YOUNG
ED KOLTO-WININGER

140 New Montgomery Street
Eighteenth Floor

San Francisco, CA 94105
Tel: {(415) 545-9450

FAX: (415) 974-5570

w  COPY
Attorneys for Pacific Bell €J
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The Commission Decision at issue here {No. 97-04-083, April 23, 1997)
determined, following hearings, that “Pacific Bell is required to implement intraLATA’
presubscription coincident with its parent company’s entry into the long distance market”
(p. 45) and included an implementation plan based, inter alia, on a Settlement Agreement
among AT&T, MCI, Sprint, ORA and Pacific Bell. The parties to the Agreement, referring to
§“§ 271 and 272 of the Te_lecommunicatiohs Act, represented to the Commission that it was
“consistent with the law,” and it was incorporated into and approved by the Decision. E.g.,
p. 1B, 43, Appx. A. The fundamental premise of both the Decision and the Settiement
Agreement is that Pacific Bell's implementation of intraLATA presubscription would coincide
with our ability to provide long distance service in California.!

The Draft Decision of Administrative Law Judge Watker addresses a petition
filed by MCI, AT&T et. al. to modify the April Decision,2 and the issue presented by the
petition is whether §271(e)(2) of the Act requires the Commission to order Pacific Bell to
implement intraLATA presubscription on February 8, 1999. The Draft Decision correctly
concludes, based on the "plain meaning of the statutory language and the legislative
history” of § 271 {p. 7), that the Act does not require implementation of intraLATA
presubscriptior; by that date. Draft Decision; pp. 5-8. The opposition comments do not

contend that the Draft Decision has misread § 271.3 Rather, relying on the Supreme

Court’s decision in AT&T Corp. v. lowa Utils. Bd., __ U.S. __ (January 25, 1999)

' E.g., Joint Motion to Adopt Settiement Agreement Pursuant to Article 13.5 of the Commission’s Rule of
Practice and Procedures, Jan. 23, 1887, p. 6.

* The Draft Decision correctly concluded that the petition was “untimely” (p. 9}, a conclusion the
vpposition does not challenge.

3 Conwnents of AT&T Communications of Californis, Inc. (U 5002 C), MCI Telecommunications Corp. (U
5011 C) and Sprint Communications Compeny, L.P. (U 5112 C) on the Draft Decision of ALJ Walker
(*AT&T~ Com.”}, dated Jan. 27, 1998; Comments of the Office of Ratepayer Advocates on the Draft
Decision of Administrative Law Judge Walker (“ORA Com."}, dated Jan. 27, 1999,
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upholding the FCC’s general jurisdiction to issue rules interpreting the Act and the FCC's

Second Report and Order (FCC 96-333, Aug. 8, 1996), the opposition parties erroneously

contend that the FCC’s rules are now “binding” on the Commission and that the
Commission’s April Decision if not revised, “would be void.” E.g., A';'&T Com., pp. 2-3;
ORA Com., p. 3.4 The opposition parties are wrong.

First, the opposition arguments assume {without any discussion) that the
Supreme Court’s decision immediately and automatically has reinstated the FCC's dialing
parity and other rules. In fact, the Supreme Court has partially reversed the Court of
Appeals judgments at 120 F.3d 753 and 124 F.2d 934, and remanded both cases to the
Court of Appeals “for proceedings consistent with this opinion.” AT&T Corp., Slip. Op., p.
30. The Supreme Court could have, remanded to the FCC or to the Court of Appeals with

direction to remand to the FCC, but it did not. See, e.g., Addison v. Holly Hill Co., 322

U.S. 607, 623 (1944) (direct remand to lower court). The Supreme Court clearly has
affirmed the FCC’s authority to issue dialing parity and other rules that are consistent with
and properly construe the Act. The merits of the FCC's rules may, however, be the subject
of further proceedings before the Court of Appeals. For example, the Supreme Court
upheld the FCC's pricing rules while acknowiedging but not passing on the challenges to
those rules in the Eight Circuit, the merits of which the Court said “are not before us.”
AT&T, Slip. Op., p. 6, n 3. Thus, there is further work to be done at the Court of Appeals.
Second, even if the dialing parity rules were not to be rev{ewed further by the

Court of Appeals, this Commission would not be required to change its April 18997 Decision.

¢ AT&T et. als’ cagerness here to embrace FCC rules is in sharp contrast to the position they are taking in
the SBCS application proceeding ({A. 96-03-007), where they ask the Commission to ignore the FCC's
CPNI rules .~ AT&T et. al., Comments on Alternate Decision of Commissioner Neeper, Jan. 21, 1989, p.
8. .
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As the Supreme Court’s decision states, where the Act "entrusts state commissions with
the job” (e.g., establishing prices) the FCC’s general rulemaking authority is exercised “to
guide the state-commission judgments.” AT&T, Slip. Op., p. 17. The provision of the Act
here at issue, § 271(e)(2)(B}, unquestionably gives this Commission t;le authority to
establish the timing of intraLATA presubscription on or after February 8, 1999 (the word
:State' is used 7 times in that section and FCC notatall). Asa resuit, any final FCC rules
in this area are only “guides” to this Commission’s implementation of intraLATA
presubscription and are not mandatory.>

Third, the opposition arguments that the FCC rules are “mandatory” and
preempt this Commission’s April 1997 Decision, ignore other relevant provisions of the Act

interpreted by the Eight Circuit and not disturbed on appeal. The FCC's First Report and

Order stated that its rules were “binding” on the states {11101-103), in effect preempting
any state access and interconnection orders. The Eight Circuit, relying on §251(d)(3}
(preservation of state access regulations), held that the FCC rules could not broadly preempt
state decisions or rules‘.that are otherwise consistent with the Act and the requirements ot

§ 251. lowa Utilities Bd. v. F.C.C., 120 F. 3d 753, 808-807 (8 Cir. 1997). The Eight

Circuit vacsted the FCC rules, and the FCC aid not seek Supreme Court review of that
portion of the opinion. The Commission’s April 199_7' Decision, as reaffirmed by the Draft
Decision, properly interprets § 271 of the Act and does not "substantially prevent”
implementation of the Interconnection requirements of § 251. 47 U.S.C. 5251 (d)(3)(c).
The Draft Decision can therefore be adopted even if the FCC rules in their present form

were to be reactivated.

3 AT&T et. sl. contend that the Supreme Count “explicitly rejected” (AT&T Com., p. 3) the Dscision’s
interpretation of § 271, But tho Suprems Court’s decision does not refer to, much less discuss, § 271.
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Fourth, there is a separate, independent state ground that requires the
Commission to reject AT&T et. al.s’ challenge to the Draft Decision. By entering into the
Settiement Agreement and by their representations to the Commission regarding that
Agreement, AT&T et. al. have expressly waived any rights they might have had to rely on
any subsequent changes in the law. The Settlement Agreement, which imposes various
c;bligations on Pacific Bell, was entered into on the express understanding, so represented
to the Commission by the parties, that intralLATA dialing parity would be “coincident with”
our exercise of interLATA authority. Supra, p.1, n. 1. No rights were reserved to modify
the agreement. To the contrary, the parties assumed the risk of any such change, i.e.,
“each expressly assume the risk of any mistake of law or fact made by them or their
counsel.” Decision No. 97-04-083, Appx. A, p. 12.1 P. AT&T et. al. are, moreover, in no
position to object to sticking to their agreement. When Pacific Bell and the other BOCs
agreed in interconnection agreements to combine UNEs, consistent with the FCC rules, and
the Eight Circuit later invalidated the FCC rules (120 F. 3d 813), AT&T et. al. successfully
argued that we were required to provide combinations.6 The same result should follow
here.

The basis of the Decision’s resolution of disputed issues rested, moreover, on
the parties’ agreement on simultaneous interLATA entry and implementation of intraLATA
presubscription. Because the parties agreed on the timing. Pacific’s requests for pricing
proceedings or regulatory safeguards to protect Pacific's revenues wer; not considered.

1.97-04-083, Mimeo Op., p. 10. Additionally, it was in the context of simultaneous

¢ E.g., Joint Prehearing Statement of AT&T Communications, Inc. (U 5002 C) and MCI
Telecommunications Corporation (U 5011 C} Pursuant to the March 4, 1998, Administrative Law Judge's
Ruling, dated March 11, 1998, pp. 3-6 (arguing that Commission could not depart from “express
provisions” of agreements and “parties intentions in forming”™ them),

4
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interLATA entry and presubscription that the Commission ordered neutral business office
practices for Pacific and extensive customer notification by Pacific. The Commission‘
cannot eliminate the market parity that is at the core of the decision vgifhout hearings

addressing all issues.’
For the reasons stated above, the Commission should adopt the Draft Decision of

Administrative Judge Walker that correctly rejects the petition to modify the April 1987

Decision.

Dated at San Francisco, California, this 157 day of February, 1999.
JAMES B. YOUNG
ED KOLTO-WININGER

140 New Montgomery Street
Eighteenth Floor

San Francisco, CA 84105
Tel: (415) 545-9450

FAX: (415) 874-5570

Attorneys for Pacific Bell

7 ORA and ATA&T et. al. would have the Commission require us to implement the various procedures in
the April Decision designed to “protect” our competitors, when wa would not even be in the market.
ORA Com., p. 3; AT&T Com., p. 5
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CERTIFICATE OF SERVICE

|, Gina Lee certify that the following is true and correct: -
I am a citizen of the United States, State of California, am over eighteen
_years of age, and am not a party to the within cause.
My business address is 140 New Montgomery Street, San Francisco,
California 94105,
On February 1, 1999, | served the attached Pacific Bell's Reply
Comments on the Draft Decision of Administrative Law Judge Walker in 1.87-11-033 by
placing true copies thereof in envelopes addressed 1o the parties in the attached list,
which envelopes, with postage thereon fully prep;id. I then sealed and deposited in a
mailbox regularly maintained by the United Stateé Government in the City and County
of San Francisco, State of California.
Executed this 1st day of February, 1999, at San Francisco, California.
PACIFIC BELL

140 New Montgomery Street
San Francisco, CA 94105

By: no 28 .

Gina Lee
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BEFORE THE CORPORATION COMMISSION OF THE STATE OF OKLAHOMA

APPLICATION OF MCI TELECOMMUNI-
CATIONS CORPORATION AND ATET
COMMUNICATIONS OF THE SOUTHWEST,
INC., FOR AN ORDER REQUIRING
SOUTHWESTERN BELL TELEPHONE
COMPANY TO IMPLEMENT INTRALATA
TOLL DIALING PARITY IN ACCORD=-
ANCE WITH THE COMMISSION'S RUBES
AND FEDERAL STATUTE. -

Cause No. PUD980000525

Order No. 430071

HEARING: January 14, 199“ before the Administrative Law Judge
February 2, 1999 before the Oklahoma Corporation

Commission e _n hang

APPEARANCES: Ronald E. Stakem, Jack G. Clark, Jr., and
Edward J. Cadieiix, Attorneys,
_ MCI Telecogmunications Corporation
David Dykeman, Senior Attorney
Office of the General Counsel,
Public Utility Division,
Oklahoma Corporation Commission
Deborah R. Morgan, Assistant Attorney General,
Ooffice of zhe Attorney General,
State of Oklahoma
Charles J. Scharnberg, Attorney,
Southwestexrn Bell Telephone Company
Marc Edwards an#l Michelle Bourianoff, Attorneys,
AT&T'Communlcatlons of the Southwest, Inc.
Martha Jenking and Nancy Thompson, Attorneys,
. Sprint ‘Compunications Company L.P.
Dallas E. Fergugon, Attorney,
WorldCom, iInc.
Rick D. Chamberlain and Mark E. Garrett, Attorneys,
Cox Oklahoma Telecom, Inc.

BY THE COMMISSION:

The Corporation Complssion of the state of Oklahoma
(“Commission”) being regularly in session and the undersigned
Commissioners being present angd participating, there comes on for
consideration and action the appeals from the Report and
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Recommendations of the Administrative Law Judge (“Report”) issued
on January 20, 1999, regarding the Application of MCI
Telecommunications Corporation (“MCI”), an MCI WorldCom Company,
requesting the Commission to issue an Order requiring Southwestern
Bell Telephone Company (“SWBT”) to implement intraLATA toll dialing
parity in Oklahoma coincident with SWBT’'s, or any of its
affiliate’s, entry into the Oklahoma interLATA market or no later
than February 8, 1999, whichever is earlier, and to grant such other
and further relief as the Commission deemed appropriate.

P dural Higt and S ¢ Evid

The “Procedural Hlstqry" and the “Summary of the Testimony
and Positions of the Parties” “s stated on pp. 1-15 of the Report
and Recommendations Of The Aéministrative Law Judge (”Report”)
issued on January 20, 1999, are, except to the extent otherwise
stated herein, adopted by the fommission and incorporated herein.

Both SWBT and MCI filed appeals to ‘that Report and
Recommendations. Both appoals cited the decision of the Supreme
Court of the United States in: 4 o
Board, et al., U.S. (1999) issued on January 25, 1999
(after the Report was lssued mp this cause), and cited provisions
of the Telecommunications Act . Gf 1996 (particularly §§ 252 and 271)
and relevant Federal Communications Commission (“PCC”) rules on
intralATA toll dialing parity (47 C.F.R. 68§51.205-51.215). In
short, SWBT maintained the Comm;sslon could not order implementation
of intraLATA toll dialing parity on February 8, 1999 pursuant to the
Telecommunications Act of 1996 and 47 C.FP.R. §51.211 (a), if that
rule was reinstated as to substance by the Supreme Court, because
SWBT had not yet filed, and the Commission had not approved an
implementation plan as required by 47 C.F.R. §51.213(a). Moreover,
SWBT argued the Commission could and should delay intralATA toll
dialing parity until SWBT has b#en granted authority to provide in-
region interLATA telecommunlcatlons services under the Act. On the
other hand, MCI, Sprint Communlgatlons Company, L.P. (“Sprint”), the
Attorney General, and the Staff of .the Public Utillty Division of
the Commission (“Staff”). mainta;ned the Commission must or, in any
event, should order implementation on February 8, 1999, and should
do so on the terms of an implementation plan that the Commission
imposes on SWBT, such plan tp be modeled after the methods of
zmplementing intraLATA equal access used in the past for other LECs

in Oklahoma. AT4T Communicatipns of the Southwest, Inc. (“AT&T")

maintained such implementation must occur by February 8, 1999.

The Commission, after extensive argument and questioning
from each Commissioner, encouraged the parties to negotiate and to
resolve issues relating to an.lmplemsntation plan and time schedule.
The Commission recessed the pro¢eedings to permit such negotiations.
After lengthy private negotiations, the Commission was notified an

2
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agreement in principle had been reached and the Commission
reconvened the hearing. The agreement in principle was presented,
discussed, and agreed to by all of the parties present, viz., MCI,
Sprint, the Attorney General, and the Staff, except AT&T.

Subsequeantly, the agreement in princ:Lple was reduced to
a written Agreement and Stipulation. That Agreement and Stipulation
is attached hereto as Exhibit “A" and made a part hereof.

Findi £ F and_Conclusi x

The Commission has jurisdiction to grant the relief sought
in this Application by MCI pursuant to Article 9, 6§18 of the
Constitution of the State &f Oklahoma and pursuant to the
Telecommunications Act of 1996, For the reasons stated by the ALJ
in his Report and Recommendatiens it is in the best interest of the
public in Oklahoma to implement intraLATA toll dlallng parity as
soon as is reasonably possible: :

The Commission has barefully considered various ideas
(some of which were suggested: by the parties and others of which
were generated by the Commissioners themselves) for the orderly
implementation of intraLATA to®ll dialing parity in an effort to
craft an implementation plan ¢or the good of the Oklahoma publlc
and, at the same time, insure-fairness to all affected companies.
Now, the Commission has carefully'cons;dered the negotiated proposed
Agreement and Stipulation and ¥inds that it is fair and reasonable
and should be adopted as an implementation plan. 1In reaching that
conclusion, the Commission expressas its appreciation for the
industry’s cooperation in reathing a responsible agreement.

m

IT IS THEREFORE THE “ORDER OF THE CORPORATION COMMISSION
OF THE STATE OF OKLAHOMA THAT'

1, The appeéls ofaSWBT and MCI are resolved by this
Order. :

B

2. The proposed.Agregmaut and Stipulation is approved and’
the parties are ordered to implement intraLATA toll dialing parity
in Oklahoma in accordance with £€hat Agreement and Stipulation. This
Order, together with that Agreament and Stipulation, and the form

.....

. 3. The implementatipn of intralATA toll dialing parity
in Oklahoma pursuant to this Order supersedes all dialing pattern

3
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limitations previously imposed by the Commission as limits on the
state-wide authority already granted to IXCs to operate in this
state,

OKLAHOMA CORPORATION COMMISSION

<

ED ABPLE, C an v

i SRy

BOB . Vice Chairma/

d. Boaz”

DENISE BODE, Commissioner

DONE AND PERFORMED 'I*HIS X% DAY OF FEBRUARY, 1999, By
ORDER OF THE COMMISSION:: :
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2 : i Stipulati
Cause No. PUD 9B0000525

This Agreement and Stipulation ("Stipulation”) is entered
into by the parties who are signatories hereto on or about February
_LE_, 1399. In consideration of the mutual agreements and
contemplated action by the Oglahoma Corporation Commission, the
signatories agree on the folléﬁing terms of the Stipulation.

1. The purpose of.the Stipulation is to resolve the
specific issues involved in tause No. PUD 980000525, including
those issues raised on appeél thereof and arising out of the
January 25, 1999, decision of the Supreme Court of the United

‘States in ATST Corp.. et al. v. Jowa Utilities Board, et al.,

- uU.s. (1999) relating to thHe Telecommunications Act of 1996 and

the PCC’s rules on intral.ATA tbll dialing parity, particularly 47
CPR §§51.205-51.215 (1997).

2. SOuthwéstern Béil Telephone Company ("SWBT") will
activate intraLATA: toll .dié&ing éarity functionality in its
Oklahoma network on February i, 1999.

3. SWBT will bgéin processing intraLATA primary
interexchange carrier ("PIC“X.changgs in oklahoma on March 25,
1999. Such changes are to.bezéade for any customer who authorizes
such a change, notwithsganding%that.customer and all others may not
or have not first received a 'direct bill notice on the approved
form pursuant to the proceduﬁ%s agreed to in paragraphs 4 and 5

hereof.

EXHBIT A"
1
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4. During the forty-five day period from February 8§,
1999 to March 25, 1999, the following additional implementation
steps are planned:

A, The Oklahoma Corporation Commission
("Commission”) will design and implement its own public information
campaign to promote customer awaraness of the opportunity to choose
a primary interexchange car;ie:?tor 1+ intraLATA telecommunications
service in Oklahoma; and

B. SWBT will provide notice of the implementation
of intralATA toll dialing pa#;ty to all interexchange carriers
("IXCs") and competitive localééxchange carriers ("CLECs") known to
be providing service in Oklahqﬁa at this time.

C. A form of -direct bill notice to be given to
SWBT’s customers will be approved in accordance with paragraph 5
herein and SWBT will cause that approved form of notice to be
inserted in its regular bills to customers beginning on or about
February 21, 1999, and cqntiﬁuing thereafter in accordance with
SWBT's existing billing cycle?until éll customers have been sent
‘the approved form of notice. .

5. The forﬁ of noti@é ghall be modele& on those forms of
notice previously approved byiihe Commission and shall be modified
only as necessary for the cirénmstances of this particular case.
SWBT will propose an init-ial;' draft of the form of notice and
circulate it to all parties foélreview. Any disputes regarding the
text of the form of notice shéll be presented to and resolved by
the Administrative Law Judge ("ALJ") at the regular motion docket

on February 11, 1999.
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6. An IXC may submit to SWBT for processing any PIC
change on or after March 25, 1999; provided, however,. if the
customer’s authorization toc make the PIC change was obtained by an
IXC before February 8, 1999, the IXC must first notify the customer
that the PIC change will be made before submitting the PIC change
to SWBT for processing. Such éustomer‘notice may be, at the IXCs’
choice, by telephone.o:‘in writing.' Nothing in this Stipulation is
intended to modify, suéaragde,ﬁor supplant extant rules or orders
regarding the methods of .aéquirihg or verifying PIC change
authorizations.

7t By agreeing to this Stipulation and intraLATA toll
dlallng parity lmplamentatlon plan, no signatory concedes that the
positions expressed by othera on any issue or the plan adopted
herein are based on ‘a proper 1mterpratation of applicable state or
faderal law or judlcial precedant. Each signatory also agrees that
the fact this Stlpulation was s;gned to resolve disputes in
Oklahoma should have no precedentlal impact concerning similar
disputes in any other jurlsdlot;on.

8. This Stlpulation is the entire agreement of the
signatories and if it is not adopted by the Commission in toto,
then the stzpulatlon is null .and void and no signatory to the
Stipulation will be bound by any of the pr0v1lions herein.

9. If tho St;pulatlan is adopted in toto by an otherxwise
final Order of the cOmmission( each of the signatories agrees not
to appeal such an order to ghe Supreme Court of the State of

Oklahoma or to any other court: The parties waive no other rights
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under the law including, but no=z limited to, making application for

relief based on changed circumstances.

For the Oklahoma Corporation Commission

For Southwestern Bell Telephdq? Company

v el

A Yoty

Date:

Date:

For AT&T cé;municationsvof'thquOuthwest, Inc.

By:

Fox

For Office of the Attorney General

s tatWom
By: “//’

AS:’!H-@J £ ney M

For Cox Oklahoma Telecom,

By:

Inc.A

Date:

Date:

Data:

Date:

Date:

Date:

2/5/55.

2/8/77
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@ Southwestern Beli

February 8. 1999

Paul G. Lane
treneral Counsei-
Missouri

RECEIVED
FEB 251999

FEDERAL COMMUNICATIONS COMMISSIOr
OFRCE OF THE SECRETARY

The Hunorable Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge
Missouri Public Service Commission

301 West High Street, Floor SA

Jefferson City, Missoun 65101

Re: Case No. T0-99-125

Dear judge Roberts:

Svuthwestern Bell Teleghone
One Bell Center, Room 3520
St. Lovis, Missoun 85101
Phione 314 255-43500

Fax 514 247.0014

Enclosed, for filing in the above-captioned case, arc an original and fourteen copies of
Southwestemn Bell Telephone Company's Propused Procedural Schedulc.

Thank you for bringing this matter to the attention of the Commission.

Very truly yours,

Yok 7 A

Paul G. Lane

Enclosure

ce: All Attormeys of Record

#2711
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BEFORE THE PUBLIC SERVICE COMMISJIP) ,
OF THE STATE OF MISSOUR 3 1999

%

Petition of MCI Telecommunications )
Corporation to Require Southwestern Bell )
Telephone Compuny to Implement IntraLATA )
Presubscription No Later Than February 8, 1999. )

Casc No. TO-99-125

SOUTHWESTERN BELL TELEPHONE COMPANY'S
PROPOSED PROCEDURAL SCHEDULE

COMES NOW Southwestcrn Bell Telephone Company (SWBT) and respectfully
requests the Commuission to adopt the procedural schedule discussed herein.

1. In its Order of January 12, 1999, the Commission directed the parties to
participate n a prehearing conference on January 28, 1999 and fo submut a proposed
procedural schedule to the Commission on February 8, 1998.

2. At the prehearing conference, it becamc apparent that the petitioner MCI
and SWBT had radically diffcrent views of the scope of this case. As MCI will no doubt
advise the Commission, MCI is of the view that the Supremc Court dccision in AT&T

Corporation v. lowa Utilities Board, US , slip opinion, January 25, 1999,

moots every issuc in this case except the contents ot'a plan to implement 1+ intraLATA
toll presubscription in Missouri by February 8, 1999. (January 28, 1999 Prehearing
Confcrence, T. 7-8). SWRBT strongly disagrees with MCl's characterization of the impact

of the lowa Utilities Board casc, and specifically disagrees with the notion that the

Commussion is required to order the implementation of intraLATA toll presubscription

before SWBT has received interLATA authority and before the fate of the primary toll
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carrier plan (PTC plan) is decided. (January 28, 1999 Prehearing Conference, T. 9-12).
SWBT has previously advised the Commission of its view that implcmentation of 1+
presubscription before SWBT has received interLATA toll authority would place it at a
severc compctitive disadvantage, and that 1t was also inappropnate to require 1+
presubscription while SWBT labored under the burden of subsidizing the sccondary
camiers under the PTC plan. See Opposition of SWBT to the Petition of MC, filed

October 9, 1998. Nothing in the Jowa Utilities Board decision changes thosc views,

3 MCI seizes upon the lowa Utilities Roard decision to reverse the §*

Circuit's order’ which vacated the FCC's dialing parity rules contained at 47 C.F.R.,
§51.205-51.215. But MCI ignores several critical aspects of the decision in its zeal to
require SWBT to implement 1+ presubscription.

The Decision is Not Yct Final

4. [nitially, it must be noted that the Jowa Ultilities Board decision is not yet

final. Pursuant to Supreme Court Rule 45, the decision does not become final until 25
days after issuance, and the decision is stayed by any petition for rchearing that is filed.
Given that the decision was not issucd until January 25, 1999, it will not become final
until February 19, 1999, and then only if no petition for reconsideration is filed. It is
obviously necessary for the Supreme Court process to be completed before seeking to
implement the decision.

The Remand Must be Permitted to Take Effect

5. Oncc the Supremc Court’s decision becomes final, thc matter will be

: Peoplc of thc Siaic nf'(.‘q.l. v. F.C.C.. 124 F.3d 934 (R"‘ Cir. 1997).
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remanded to the 8" Circuit for consideration of any substantive matters which were not
considered because of the 8" Circuit's decision that the FCC was without jurisdiction.
The Supreme Court dctcrmined only that the FCC had jurisdiction to order dialing parity
rules, it did not address any substantive challenges to thosc rules. instead, it remanded
the casc to the Eighth Circuit "for proceedings consistcnt with this opinion". (lowa
Utilitics Board, Slip Op. at 11). Now that the Supremc Court has determined the
jurisdictional question, the 8" Circuit must deal with any substantive challenges to those
FCC rules.

6. In addition, when the Supremc Court decision becomes final, the FCC
must also be permitted an opportunity to address the issue. As the Commission is aware,
compliance with the litcral terms of 47 C.F.R. §51.205-51.215 is impossibie given that
the February 8, 1999 deadline will shortly expirc. Cither concurrent with or tollowing the
remand to the 8" Circuit, it is quite likely that the FCC will address this issue. For
example, the FCC itself may wish to clarify the scope of its guidelines to the statc
commissions in recognition of the passage of the February 8 datc. It is appropriate to
permit the 8" Circuit and the FCC to address this matter before the Commission attempts
to determine the impact of the Supreme Court decision.

The PSC is Not Deprived of Its Authority to Determine the Timing of 1+ Presubscription

7. Assuming the decision becomes final, and the 8™ Circuit remand does not
affect the impact of the FCC's rules, the impact must then be determined. Contrary to
MCT's position, the Suprcme Court was careful to note that the dialing parity rules
providc guidelines to state commissions, not a mandate that implementation take place by

February 8, 1999. The discussion of dialing parity in the Supreme Court's decision is
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fairly short, but makes clear that the rules which had been vacatcd by the 8" Circuit were
guidclines for statc commissions to follow, not absolutc mandates.

For similar reasons, we rcversc thc Court of Appeal's
determination that the Commission had no jurisdiction to
promulgate rules regarding statc rcvicw of pre-existing
interconnection agreements between incumbent LECs and
other carriers, regarding rulc cxemptions, and regarding
dialing parity. Sec47 C.F.R,, §51.303, 51.405, and 51.205-
51.215 (1997). None of the statutory provisions that these
rules interpret displaces the Commission's general
rulemaking authority. While it is truc that thc 1996 Act
entrusts state commissions with the job of approving
intcrconnection agreements, 47 U.S.C., §252(e)(1994 cd.,
Supp. 1I), and granting exemptions to rural 1.LECs, §251(f),
these assignments, like the rate-establishing assignment just
discussed, do not logically precludc thc Commission's
issuance of rules to guide the state-commission judgment.
And since the provision addressing dialing parity,
§251(b)(3), does not even mention the State, it is even
clearcr that the Commission's §201(b) authority is not
superceded. AT&T Corp. v. lowa Utilities Board, slip
opinion at p. 6. (emphasis added)

Thus, the tetms of the Supreme Court's decision makes clear that the FCC's authority is
limited to providing guidelincs to the state commission in issuing decisions, This
Commission is not deprived of the night to consider public interest issues and fairncss
issues, including whether it is appropriatc to require 1+ intraLATA toll presubscription
beforc SWBT has interLATA authority and‘ beforc the fate of the PTC plan has been
determined.

8. It is also clear that the Supreme Court did not intend its decision to have a
preclusive effect on thc states because it did not even mention §271(e)}(2)(B), which
unguestionably gives the states the authority Lo establish the timing of intraLATA dialing
parity on or aftcr Fcbruary 8, 1999. The 8" Circuit held that the FCC may not gencrally

preempt state rules which are othcrwise consistent with the Telecommunications Act of
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1996. Towa Utilities Board v. FCC, 120 F3d 753, 807 (8" Cir. 1997). This part of the g™

Circuit's opinion was not reversed by the Supreme Court. The Supreme Court's failure
to discuss §271{e)(2)(B) is a clear indication of the continucd vitality of that section and
of the state commussion's continucd authority over the timing of intraLATA
presubscription,

It Would Bc Inappropriate 10 Treat SWBT Differently Than Other Incumbent Local
Exchange Companies (ILCCs) in Missouri

9. If MCI were correct in its interprctation of the Supreme Court dccision,
then the FCC Rule on which it relies must be applied equally to SWBT along with the
independent telephone companics in Missouri. With regard to those local exchange
telephone companies in Missouri, which serve more than 2% of the access lines on a
nation-widc basis (i.c., Sprint and GTE), there is no exemption available under the
statute. Only the small local exchange telephone companics scrving less than 2% of the
access lines in the country are cligible for an exemption’ and this Commission has
alrcady determined that the exemption which it granted should be terminated. Inits
Order of May 22, 1997 in Docket TO-97-217/T0-97-220, the Commission requircd small
telephone companies to implement intraLATA presubscription by April 1, 1998. Inits
Order of March 12, 1998 in Docket TO-97-217/T0-97-220, the Commission extended
the exemption to Junc 1, and required complete implementation of 1+ presubscription by
December 1, 1998. This March 12 Order is no longer effective, since it was vacated by
the Cole County Circuit Court in Case No. CV198-666CC, but even if it had continued

vahdity, the cxemption would have expired by its terms oo December 1, 1998,

? section 251()(2).
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These carriers are not in a dificrent position than SWBT, and should be subjcct to

the same treatment. While these carriers have implemented precsubscription in some
areas, they have not completed the task because of the issues surrounding community
optional service (COS) and thc PTC plan. These issues aftect SWBT at least to the same
degree as the other Missouri ILECs.

MCI proposes to single out SWBT for special treatment and require immediate
implcmentation of 1+ presubscription, while the other incumbent local cxchange
companies in Missouri would be free to continue under the currcnt system. This selective
enforcement of MCl's intcrpretation of the rules is not only inappropriatc, but also
unlawful. If MCI were correct in its interpretation of the effect of thc Supreme Court's
decision, then all ILECs in Missouri are subject to the FCC's rules and should be treated
equally and on the same schedule. To do otherwise is inconsistcnt with the requirements
of equal protection guaranteed by both the Missouri and United States Constitutions. It
would also be inconsistent with the appropriate treatment of Missouri consumers, as all
should be equally subject to the benefits and burdens of intraLATA toll presubscription.

MCT's Proposed Procedural Schedulc

10.  MCI's proposed procedural schedule permits only one issue to be
examined by the Commission, i.c., what should the components of SWBT's
implementation plan be. This limited analysis would deprive the Commission of its
ability under state law and under §271(c)}(2)}(B) to determine the timing of SWBT's
provision of 1+ intraLATA toll. The Commission has been zealous in guarding its ﬁghls

under the Telecommunmications Act of 1996, and should continue to do so.
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11.  Undecr MCI's proposal, the Commission would not even hear evidence
which SWBT would offer to show that it should not be required to provide i+ intraLATA
toll service until such time as it has authority to provide interLATA toll service.
Moreover, SWBT would bc deprived of the opportunity to demonstrate to the
Commission that the PTC plan should be brought to an end prior to the provision of 1+
presubscription. Under MCl's proposal, SWBT would be burdened with the requirement
to provide 1+ intraLATA toll service to secondary carriers (where the cost of access
alone excceds the revenues received), while losing the right to be the sole provider of
more profitable 1+ service to its own customers. SWBT can hardly be expected 1o bear
the burden of unprofitabie toll service to secondary carricr customcrs without the benefit
of the more profitable |+ service to its own customers that recoups the lost subsidy.

SWBT's Procedural Proposal

12. SWBT proposcs thc following schedule:

Simultaneous Direct April 22, 1999
Simultaneous Rebuttal May 27, 1999
Hearing Mcmorandum June 16, 1999
Hearing : June 21-25, 1999

13.  Under SWBT's proposal, the Commission would have its full right to
examinc all of the issues which the parties scck to present. This schedule permits full
devclopment of the issues in prefilcd testimony, with a hearing to be conducted shortly
after the conclusion of the PTC remand docket. This would permit the Commission to
take into account all rclevant circumstances, including the resolution of the PTC plan

case, in making its dccision in the 1+ presubscription case. Moreover, this procecdural
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schedule would permit the Supreme Court order to become final. and would permit the
8™ Circuit and FCC the time to take appropriatc steps in response to the Supreme Court's
decision concerning intraLATA dialing panty. This proposed proccdural schedule would
avoid the very rcal possibility that subsequent orders from the 8" Circuit or the FCC
would impact the Commission's decision and require revisions.

WHEREFORE, for all the foregoing reasons, SWBT respecttully requests the
Commission to reject the single issuc hearing proposed by MCI, and to conduct a
complete analysis pursuant to the procedural schedule proposed by SWBT.

Respectfully submitted,

SOUTHWESTERN BELL TELEPHONE COMPANY

o Vol J dire

PAUL G. LANE #27011
LEOJ.BUB #34326
ANTHONY K. CONROY #35199
KATHERINE C. SWALLER #34271

Attorneys: for Southwestern Bell Telephone Company
One Bell Center, Room 3516
St. Louis, Missount 63101
(314) 235-6060 (Telephone)
(314) 247-0014 (Facsimile)
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BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Petition of MCI )
Telecommunications Corporation to Require ) Case No. TO-99-125

Southwestern Bell Telephone Company to )
Implement IntraLATA PresubscriptionNo )
Later Than February 8, 1999. )

JOINT MOTION FOR IMMEDIATE DECLARATORY RULING AND
ESTABLISHMENT OF PROCEDURAL SCHEDULE

COME NOW, AT&T Communications of the Southwest, Inc. (AT&T) and MCI
Telecommunications Corporation, an MCIWorldCom Company (MCI), collectively Joint
Movants, and file this Joint Motion for Immediate Declaratory Ruling and Establishment of
Procedural Schedule, and, in support thereof, state as follows:

1. On January 25, 1999, the United States Supreme Court issued a ruling in AT&T
Corp. v. Iowa Utils. Bd.! A copy of that decisibn is attached hereto as Appendix “A” for the
convenience of the Commission. In its decision, the Court addressed, inter alia, the
authority of the Federal Communications Commission (FCC) to issue the dialing parity rules
set forth in its Second Report and Order.2 The Court reversed the Eighth Circuit’s decision®

which held the FCC’s rules invalid and beyond the FCC’s jurisdiction to the extent they

' __Us. , 1999 WL 24568 (1999).

In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-98, Second Report and Order
and Memorandum Opinion and Order, rel. Aug. 8, 1996.

@oo2
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related to intrastate intraLATA dialing parity.* The Supreme Court not only held that the
FCC’s rules were a valid exercise of the FCC’s jurisdiction, but also that the FCC’s rules
established the boundaries of permissible state commission action.’ The Suﬁreme Court
noted that because the provision of the Federal Telecommunications Act of 1996 (FTA),
addressing dialing parity, section 251(b)(3), does not even mention the States, it is even
clearer that the FCC’s authority to promulgate rules on that subject was not superseded.

Consequently, both this Commission and Southwestern Bell Telephone Company (SWBT)
are bound by the FCC’s determination that, pursuant to section 251(b)(3) of the FTA, all
local exchange companies, including SWBT, must provide intrastate and interstate
intraLATA dialing parity no later than February 8, 1999.° Clearly, the Supreme Court’s
decision confirms that Joint Movants correctly demand that SWBT implement intraLATA
presubscription no later than February 8, 1999. Indeed, Petitioner MCI’s prayer in the
instant case was that the Commission issue its Order requiring SWBT to implement

intraLATA presubscription in Missouri no later than February 8, 1999 whichever earlier.

3 California v. FCC, 124 F.3d 934 (8" Cir. 1997).

4

U.S. at , slip op. at 17.

5

__US.at__,slipop.at17 and n. 5 and 10.

*The FCC rule addressing the implementation schedule for dialing parity, 47 CFR 51.211,
provides in the pertinent part as follows:

“(a) A LEC that does not begin providing in-region, interLATA or in-
region, interstate toll services in a state before February 8, 1999, must implement
intraLATA and interLATA toll dialing parity throughout that state on February g,
1999 or an earlier date as the state may determine, consistent with section
271(e)(2)(b) of the Communication Act of 1934, as amended, to be in the public
interest.”

By its clear terms, the language of this rule is mandatory rather than permissive and thus
there is no latitude for delaying the prescribed implementation schedule.

@oo3
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SWBT could, of course, eliminate the need for Commission action in this regard by simply
complying with the law on February 8. However, based on statements by SWBT
representatives, Joint Movants expect SWBT to fail to comply with the February 8 deadline.

2. Although it is now clear that, as a matter of federal law, SWBT is required
to implement intraLATA presubscription no later than February 8, 1999, the Commission
should confirm this obligation in the state of Missouri by issuing an immediate declaratory
order in this proceeding. Even though the lawfully prescribed date will have passed, such
an order would help ensure that there is no further unwarranted delay in the implementation
of intraLATA presubscription.

3. In particular, the Commission should confirm that SWBT is required to activate
intraLATA presubscription functionality on all of SWBT’s switches immediately. In
addition, SWBT should be required to accept intraLATA PICs from any carrier that has
made arrangements with SWBT to provide interLATA services to SWBT’s local exchange
customers, using the submission and verification procedures currently available for
interLATA PIC changes.

4, The Commission should also ordér SWBT to file its implementation plan
immediately. SWBT was supposed to have filed that plan at least 6 months ago and has no
excuse for its failure to do so, particularly in light of its pending request for its relief under

Section 271. SWBT has always known that even in the absence of the FCC’s rule, it would
have to implement intraLATA presubscription with any relief under Section 271.
5. After SWBT has come into minimal compliance with the Federal mandate for

intraLATA dialing parity, Joint Movants recommend that the Commission establish a new

@oo4
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docket to address customer notice and any additional post-activation implementation issues.

The following procedural schedule should be adopted for use in the new docket:

March 15. 1999 SWBT Direct testimony

March 30. 1999 Rebuttal testimony

April 13, 1999 Surrebuttal and cross surrebuttal testimony
April 14, 1999 Hearing memorandum

April 19-23, 1999 Hearings

By issuing the immediate declaratory ruling and implementing the foregoing schedule, the
Commission can fulfill the mandate of section 251(b)(3) of the FTA, and customers can
benefit from increased intralL ATA choice as rapidly as possible.

WHEREFORE, Joint Movants respectfully submit that SWBT is obligated to
immediately activate intrastate intraLATA presubscription and file its implementation plan
and respectfully request that the Commission immedi;tcly conﬁ@ this obﬁgaﬁoﬁ. ';Ioint
Movants further request that the Commission create a new docket and adopt the procedural

schedule suggested herein to address additional post-activation implementation issues.
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Respectfully submitted,

Paul S. DeFord #29509 f
Lathrop & Gage

2345 Grand Boulevard, Suite 2500
Kansas City, MO 64108

816-292-2000

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Joint Movants” Motion for Immediate
Declaratory Ruling and Establishment of Procedural Schedule has been sent to all parties of

record by courier receipted delivery, by first class U.S. mail, or by facsimile transmission on
the 8" day of February, 1999.

Paul S. DeFord

[doos




FEB. B.1999 12:39PM ATAT GOVT REL NO.Q16 P.272l

IN THE UNITED ETATEE DISTRICT COURT rnf. "BHE =
EASTERN DIGTRICT OF VIZGINIA ! Ll—-Lﬂ nt;

uaa‘muu Divissien ,u '_5- ::., .
ATET COMMUNICATIONS OF .

VIRGIXIA, INC.,

Plaintice.
v, Civ. Action No. $8-1721-A

BELL ATLANTIC-VIRGINIA, INGC.,

w N W W W W W W W W

Defendane.
MEMORANDUM OPINTON

Bsfoxe the Court are the partiws’ cross-metions fer summary
Judgment. There are three issucs now betors tha Court: (1) whether
A sectlement -gnem:i: bacwean the parenta o©f chase partica
prehibites ATE? Communioations of Virsginis, Inc. (AT&Y) from
bringing this nciicn; {2) whether this action shouléd be dismissed
without prejudics aa u result of the Supreme Court's recent
decision in ADAT fDoxp. .. Jblwyg ULl Bd.. _ O.8. __ . 1999 WL
34568, (1959); mnd (3) whether the Telrcommuniocstioms ACCL of 1996
(1556 Act) reguires Bell Atlancic-Virginia, Ine. (Bell Atlantic) to
offer diasling pevity for iatruu-;c dntralATA toll walle in the
absence of implemguting requlatiens by ihe FCC or the Virginia
State Cosppracion cuv_musion. The pasties agreq that tharm mre NO
disputes ae to material feots and we 2ind the iesves ripe tor

summery Jjudgment.

CTED B 100 EA: AL WINPT R ane .
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BACXURIIING

LATAS (locul accese <Ctransport Aatses! ares coatipuous
geographical arsas by which tsleplans esrvice is urgnnis;d. Most
statcs have more than sne LATA and some LATAS cover parts of wmoye
than ohs stats. Loagedintance calls are those between two LATAR,
or JinteclATA calle. lecsl calls arc calls within 3 cloee
geographical area that is gensrilly smaller than a single IATA.
INETALATA toll calls srm calle within the samc LATA but beyund the
zunge for locsl calls. The iasrtsnt action i solely cencerned with
intrastate intralATA toll oalling.

Afzer the break-up of ATGT in 1963, well Aclantic and other
Bell opsrsting cowpanies (BOCs)® were grantsd monopolies in
AntraLATA toll marketm but wexre prahibited fIom carTying IntesLATA
toll calla. In 1985, the Virginis State Corporation Commission
(3CC) partially eliminated Bell Atlantic's wuuupoly by sutharizing
other carriara to provida intrslATA tell crlls, but enly en an
access code bagiz. This meane thst while Bell Atluntic is the
gefault esrrier when a customer digle “1" plus the ares code snd

phone number, that gustomer can use the services ¢f a Sepsrste

' BOCs vonetitute s subset of looal exchange carrisre (LEICs)
with spseial Tesponeibilitiaw and protsctioncs under the 199¢ Act,
sell Atluntie is ar. LEC, a BOC, and an incumdent local sxehange
casrier under the 1906 Act.

CED oK com WY @? TINWTELI POE. €3
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caxzier Yy $izec dialing sn access code, usually im ths foxm *10-
10N . Inmplementation of ‘disling parity’ meane offering
customery thy choics ef presubscridbing, or choneing a different
carrisr to bs the default oarrier for toll calle. Bell Atlantic
hae not ivplsmented dialing parity for intrastate {nhtralATA toll
oalle. .

On Februasy (. 1358, Congress passed the 1956 Act in oxdezr “to
foster compstition in local telephone servics.” MR SQULN JDE.. ¥,
Morrisgn., 957 3. Supp. 800, 801 (E.D. V3. 1987). In doing »o, it
“eaded the longrtanding regite of state-sanctioned monopolise . .
. byl Cundanmantally zaestructurling] local telephone markete.*
AIRT forp, v. Jows Meil Ad.., __ U.S. __ ., 1999 WL 24568. %3
(1999) , “étates may no longer enforce Jawe that impede
compatition, and incundenht LECS are pudject te a host of dutiews
intended to facilitete mackat antry.” Id. One oFf these duties
applicadle to 6ll LECs ia *(t])he duty ‘o provide dimling parity to
competing previdess of talephone exchangs ssrvics and telephons
toll service”. 47 U.S.C.A. § 251 (Supp. 1998). Another provision
of the 1886 Act requixes 30Cs that exercise the sutharity to
provide interLATA (i m.., long distance] rsexvices to provids
SnEraldTA toll dialing wparity. fcg 4. at 1 271 (@) (3)IA).
Howaver, BOCs that wsze not required te implersnt intImlATA coll

TER S ‘e PRIa? L2 e
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dialing parity by December 19, 1993 and thet uzw nat looutesd 4n
| single-LATA stmies are protected frer Any otste sctien rwquiring
implementation of IintralATA toll difling parity until the earlier
of their being authorized to provide interLATA ssyvices or February
8., 1v9s9. SGpr L2 =t B 271(e) (3) (D).
In accord with ite cdligatiens under tha 159F ACt, sge Jd. at
§ as1(a8) (1), the FCC promulpated regulations wroviding that "(a)
LEC that does not begin providing in-regiond, nterlATA or in-
regian, intarstate toll services {o a state before Pedbruary O,
1598, must implement intralATA end interlLATA toll dialing paritcy
throughout that state on fchzuazy 8, 299 . . . . 47 C.P.R. §
£1.311 (1897). Consiostant with tho FCC vogulabtiana, Bell Atlantic
sutmitted an IntralATA Presubscripticn Implementation Plaz to the
Virginia $CC oz December &, 199%6. The Vicginig SCC approved thix
plan on May 9, 1998 in and order reguiring intralATA toll dialing
'pa::ity by February 8. 1959.
lawsuics filed Dy incumbent LEC® &2proms the countly
challenging the FCC's wegulstions, Jinsluding § 51.211. were
vonuwulidated (n the Uulited States Court of Appeals for the Eighth
Circuit. In Auguat 1997, That Court vacartsd the FCC's Tegulations
39 they sffwcted intrastpte comwunicstions, €inding thst the FCC

did not have jurisdiction to reculate wholly intTastate activity.
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cve we @v Sewmr - oo . oDan ceven &= & BeliINAMN

Bns Ealifornuin vy POC, 13¢ F.3d 83d, 93¢ (sth cir. 197, I8,
ATET. Cozp o Jovs TRAlg Ad., __ U.S. ___. 1999 WL 24868 (Jenuery
25, 1993). On November &, 1399, relying on this ruling and ec Bell
Atlantic s rveguest, the Virginia SCC suspsmded ita previcus order
setting the Februszy 8, 1999 dendline. On Jenuary 25. 1999, the
United States Supreme Court zTevyrsed the Eight Clrouit. Sinding
thyt the PCC has Jjurisdiction =o promulgate Iules <Iegerding
intrastates comnunication pursuaat to prouvisions of the 1998 Aet.
The PCC will officlally regain jurisdiction to regulate intrsvtate
incrazata tQll callé once the mandate iy recurmed to the 2ightb
Cizeuic on Pebruasy 13, 1939 and tha ceurt vacates its order
vacating the PCC regulations. In the Laterim, there are no valid
Ledarsl or statw regulations reguiring intrastste IntralLATA dialing
parity.

Bell Atlmntie ssserts that it vill not implement jctrastacte
iotralATA toll dialimg parity until it receives authority to offer
intesLATA servicesd or it 3¢ orderad tec do ea by the FCC or the
virginia 8CC. A&ATET bringm this _setion for declaratory relief,
arguing that Pell Azlantic is rsguired dy the 1996 Act te provide
8i1aling perity for Sntragtete intraldTA toll cslle by Pebruary §,
1999, for an Injuncticn raguiring Bell Atlantiv te take Cche
naceseary etepsd te provide dialing paricy by thet date; snd for en

5
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avard of damages for eny dsley that wight rasult from 32ell
Aclancic's failure to implamans dialing parity on time.

ARMXEZE
aliInat ol a Bravioun Sertleneat ASrecnent

Ssfore reavhing the merice of ATET's claim, RBell Atlantic
contends chst ATET is pzevented fzom maintaining this xction Dy a
1596 sattlement agreement rslessing Bell Atlantic fTom any and all
claims relaking to (atralATh A1aling varity. On April 4, 1995,
ATET filed a counterclaim in a suit brought against it by Bell
Aslantic Corporation, Bell Atlantic’'s parent. alleyging., in pare.
chat the parent ARS8 viplited stare ond federal entitrust lavs by
refusing to implement incrallATA toll dialing parity. 5Sgu Def. Bx.
3, 8all Aclantics Carm.x AT4T Corp.., Auwwer, Counterzleims and
Jury Demand, Dockst No. 95-610 (D.N.J, Apx. &, 1395). As part of
tha settlement of that action, antered en January 33, 1988, ATeT
relassed Poll Atlantic Corporation and all of 2t¢ spubgidisziss,
{ncludiag Bsll Atlantic,

Lrom (1) the Counterslaim and {ii) ary and all manner of

clmime, . . . liabilitiea, damages, pocentisl actions,

csuses ol action, suite, . . . and contreversien of aany
k:nd and nature whatscsver, a8t law, in eguity, or
othexwige, viother known or unknown, which hsve arisen ar
might subseguantly arise digectly or indireectly from the
allegstioos get forth in the Councercliim.

San Daf. Ex. A, Settlement Agresment st § 3la). The sgresment

FER TS ‘9 'R TEISETILIN TE. 07
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g cwons g 8 PRIVALEN cT &uve

providad sn axcepriocn to cthe generil reledss 20T

any pending prooesding befors sy zegulatory body or . .

.. ATET’S ability to kring or Perticipate in future

:‘yu.lutcry procesdinge pruvided that, in such pending or

future proceedings, ATET doee not (a) claim that thas ATET

Releused Claime viclate federal antitrust lawe or state

antitsust, faly competition or corher trade regulations

laws or (bi seek damages, rmfund or reimbursament foy che

ATLT Releavsd Claime.
34, 7The spreement ie guverned by Delaws®s law, &aq 48, ez § 3.

Bell Atlantic assescts that under this settlement agresment,
ATET geva up irm pight to puzreus any claime rslated to inSralATA
dialing parity. regardlass of when Ghe conduce oceuryed, when the
sause of actiol aroege, or whan the eavve of action was created.
Secause this action relates 1o intTtelATA disling parity end beceuse
this is not & rewulstory proceeding, fnl]l Atlantic contends tdat
ATLY Baa no ight to bring L. Although it maintxine that notioe
of future causes of action le irrelavent gziwen the broadth of this
releass, Nell Atlentic slac srgues that the apreem=nt was yigned
leos than thres wesks before tha 1955 AcT wWas pasied, dsdongtraring
that AT&T had knowledge of the 1596 Act’s intralATA diz2ling paricy
provisiony and <U4d ot reverve thes right to sue wundsr thosa
provisions.

ATET recponst that the settlewent agTwsment did nst rsleass

claims arising from post-release conduct or a0 A resylt of

TEN M TEA B ap TNV § 2m ans ee
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subssquently-enacted sratutes. Furthermore, if Bell Atlantic's
conatruction of the sgresmant is sccurate, it is void as spainst
publiec policy. ATEY? first assserts that even extramely brosd
genesal Twleases SANNOT COVAY POAT=IElaass Doaduct. Thers 39 AD
controlling Delawaze authority on that point,? although Delaware
law recognires the validity of bruad general relesses. In Ecoh Tga
Raan. JIog. w. Millez, 8% A.2d 851, 8GE (Dsl. 1953), for example.
ths Delawars Suprams Court discussed the

tha coocept ©of a geners) release. cne which 48 intended

to cover sverything--vhat the partiss presently have in

nind, ac well as what thoy do not have in mind, but what

may, nevertheless, 3rice. Such genaral Yeleases are in

common Ues, and thelr potency. 1L 4 randers thewm too

dangexrcvs foy carelees handling, s at the same tima @

constans boon to dusiness and courts. Their validity i

uhchallenged.
MozTe Jdwportantly, ATeT’'ys argument would lead tov the illogical
conclusioa that parties could not agzae To release olaims baped on
futuya consuct asven when the relessed were dssigned to sesttlm
lawsuits reqguesting injunctiens. in sushb caees, rhs Lormor

plaintiff eceuld turn araund the day after tha settlemant snd bring

s nev action based on the same conduct. No ecticn Teguesting

> ATeT cites scvszal caEey on point, none of which sddress
Delaware law. Een,.o.0.. Bchask.y. Suzgar Xing Lorn.. 756 P.
Bupp. §43 (8.D. Fla. 1991) (applyiny Florida lsw): MARREV. Y.

fxa;n.:n:a.. 942 ¥.24 340 (6th Cir. 1993) (applying Kentucky
av) .

PED U5 '3 EB a9 RIBTSL29 oa0L. 0
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injunctive Twlis? couli cvar be resclved in a wey that allowed the
conduct at imaue te continue, short of a full triel. Jsxe Maln Line
Zheatran. Inc. v. Pazacouat Filw Digcrih. Cowmp.. 390 §.3d4 802. M0)
134 oir.), saxt..depied, 370 U.S. 839 (1562) (“Certainly, s
dafendsnt offering a sum in settlement ©f @ suit asking., smeng
other thinge, for an injunction agRingt c£ertein conduct, would not
understand that a sinilar demand could bs ssaerted the Say after
settlemmnc.®), We £ind that genaral ralessew azising out ol
acticns sesking injunctive relief can Cover prospective conduet of
the same churzcteyr 88 that complained of in the unAerlying action.
In the {nstanc actien, the languagn of the }u‘ settlemant
agreement iy e.early broad emough to address future conduct,

AT&T neal argues thal evan if the releape aoes covexr posts
Teloase gonduet, it cennot operste to prohibit acstions besed on
substquently-anacted gtatutory rights. ATET cantands that to be an
effective vaiver of present ostatutory rights, a contract must
ineclude exprsss snd unmistakaols language refarring te those
rights. Qas Soummunicatien Workersg of Amacica, 6es F.2d 323, %38
(1ot Cir. 1981). Therefore., it must alsc be the case that wgiverm
ef sterutory rights thal Lwve oot yst been crested wust de stated
with particulerity ss well. Purthermore, DY reserving the Tight to
bring future regulatery acticns regardiry thie eame igwuw, ATE?T

»
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| dewcnistreted that it did not intend to Zorege all Possible mesns of
| obtaiaing intralATA toll disling parity. Wathar, it only iztendsd
to give up its causes of acticn under fedsral and state ansitvust

' . laws.
' dell Aclantic vounters that the language of the agseement and
‘ relavast case law suggest 3 differsnt conclumion. YPirst, under the
agzeemant. ATLT released “any and all msuner of olaiwma , , .
whathar known or unknown, vhich have srisen ar might suheeguently
arise.” Def. Ex. 1, Settlement Agreemant at  3.4. This language
in ua}.-ma to sny claims, cven those that do not exist at the
time of the agresment; that axc based S "the allegations st fosth
in the Countwzcleim,® including the fsilure to iwplement intralATA
toll dieling parity. Jd. Furthermors, it weuld be adgurd te
reguize » genheral release To specifically identify all Suturs
statutery rights ¢that might bo covered. Finally, Bell Atlantice
contends that gensral zrclessas, by their nature, should be
construad broadly to eaver all claims not spedirficelly excepted.
Som Soakley g williams ConorT..Anc. ¥, ELIZUSLUFAL LRDSrete Rouin...
dag.. 973 ¥7.2d 343, 383 4tk Cir. 1993} (" [B)ecauss the rcleasc wan
very broadly phrassd, it wasmes that if the partise intended to
allow sny future claims sguinet sach other, they wouls nave dome wo
epecifically.®)s Vixginia Impraasion Prode. Co. v. SN foxp., 648

10
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r.8d 362, 363 (dch Cir. 1971), sext, gdenigd, ¢05:U.8. 93¢ (1972)
(" (T)he vezy nature af s genezal rTelease iz that the parties desice
tc sectle 81l mtters forever."”). Therefore. the ruwleawe's
specific excesption for regulatory procesdings nctually dememstratss

| that nu other oeans of addressing thie {ssue ars pexwmismible.

UWe ds not nwed to addrees tha ipsue of whathar genersl
ssleases tan ever precludc clsiws dased on audbseguently-shscted
statutes becsusr ws 2£ind thet this particuls> Treleass oculd not
preclude the particular claime ATLT sescsts heza. As the partiss
acknowledgu, courts have frequently refused to acdcept waivers of
rigbts under certaln faederal etazuctes dusignsd to further the
public incterewst. Rer Mirsubi{ght Moraxs Corn, v, Splex Chrvalers
Blymauth, Ine.. ¢73 U.§, 824, 637 n.1y (2085) (*(I)n ths svent the
cholce-cf-2ozum and choice-of-lav cliuees operated 4n tandem av ©o
procpactive waiver of a party’s wight to pursus statutery renedies
for antitzust vioclutiong, we would have Cittle hesitation Am
condemning the sgrasment &3 against pudlic policy.”); Rilex x.
Anexipan Pamile Mat, Iou. Lo., 8481 P.2d 368, 371-72 1.6 (7uh Cir.
A98%) ("Proespective waivers [of ‘c.a\:.nl of action under Title VII]
would be vnenforceable.”)) Malgasi v _Insexzational Mill, Saxea.
dDE.r €310 F. Supp., 36, 38 (E.D. Pa. 158%) (rmgarding Age
PDiscrimination ir Ewployment Aet); m_w

1\
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‘e ghentmt, ¢ athdiud ¢ .97
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Lo., 104 7.3¢ 89, 91-92 (6th Cir., 1997} (regerding Federasl
‘ Irploysre’ Liability Act besed on specific stacutory provisiem):
Cogtman. . Rasrain, 583 F.22 362, 492 n.43 {(7eh CSie. 1979)

' (Sscurities Cxchange Ast of 193¢). But_peg Yirainia Ispeamsicn.
' 449 F.329 st 248 (“Althouph private snforcement is s bslimark of tte

antitzust Jeaws. it i not mgndatory ani fedarul pelicy de'u not
prokibit agveements among private individuals zrelesasing such
clnimy.®} (citationms omitted), Where statutes rely wo tho abilicy
of private partiss to ssssrt thair statutory vights in oxder TO
vindicats tha publis incerset,; those parties eannot waive thess
rights by contzact. This soems especislly true where the walver
occurred bsfore those tights cven existed. Therefors, wé find that
the pettlement spresment does not preclude ATLT 2rem branging this
action, becauss tha purpose behind the 1956 Act was ultimately to
bensfit the general pudblic by festering competition swmong carxiese.
ddoSbatdar this Action Bhould Rs Dianiaxed Mithout Praludics
Rell Arlentic alse contende that because the Suprems Couve's
decision in the Inwa Utila, BS. cass will sventually revest the FCT
wvith the authozity to order intrastate IntralATA tell dialing
paTity, thim Court should defey to the FCC'e jurisdictien ana
dismise this action without prejudise. TUnder the doctrine of
Primezy juriediction, Bell Atlantic ssperss that rlaiwms “properly

-4
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cegnisable in cpur: that contein ecme issue within thc speciald
compstance of an stdniniatrative ageticy” should bs disnisesd panding
the outcoms of tte sgeney's sdiudiestien, Jpicer X, Coopme, 3507
U.B. 358, G€8 (1993). out sf “a vemcern for uniforn guteomes” gnd
ta allow the “sgenoy to apply its expert Jjudgment.” allaat
Le™Rugicanion AQRY.. Inc. v, NRLIGDAL. EChangR Sarrinc Ass L. Iuc. .
965 r,26 31118, 1120 (D.C. Tir. 1992). BPecauss Congress cGlaarly
gave the PCC “yulemaking authority to carry out” tha provisions eof
$353. Iowa kil gd., __ U.8. et __, 1939 NI 24368 uL *5-6, end
decause theze 19 & substantial risk of dncongistent decisions if wve
o reach ths marita of shis action, wa should defar to tihat body
saparding ice implamentatien.

ATRT zespondes that the Jouvtrine of “Iplrimary jusisdietion
<oes nct extend to a leyal guestion that ip within the coaventicnal

eompetence ©f the courte’ when the four: will not need “the FCC's

technical or pulicy expertise.” Hatiogal Coemunicariona ASK’D.v
anszican JTelaphnme aud Tslegranh Co., 46 F.3d 320, 223 (3d Cir.

3995) . In that case, the Court iLdencified fouy factora to conmelifer

dn datermination whether to epply tha dcecrine:

13
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{1) whether the gQuesticn at issus 3ia within the
! ccnvantional axpezicace of Judges or whethar it {nvolves
| technical or policy considerstisns within the sgenacy's

particulay £imld of expsrtions;
(3) whather the guestion at iscue is partieularly

I within the agency's digerstions
13) whachey there eoxists & sudbstantial dangar o2

. inconsistent rulings: and

{ , (¢) whether a prior applicatios to the agency hse bean

made .

I, wt 322. Becauvse this acticn only rmisews a straightforwerd
guestion ef statutory construction, somgthing that is “manifestly
‘withis the conventiocnal competence of che courtw,’* Zrann-Alldind
it Lo, Y. RT.IBADMA, Ino., 763 F. Jupp. 848, §51 (. Cole.
i989), guaning Wadar . Aldsgtany Aliinsk. Ing,. 436 U.6. 290, 305
(1976), ATLT asserty that the doztrine of primary Jurisdietzion doss
nat apply to the instant actien,

Wo fixed formule sxiste for applying tha dactrine of primery
jurisdiceion. In svery case the guestion is whethsr the ressons
for the exiastence of the doctrine sre pradent and whethesr the
PuTRoses it wsetves will be wided by its applicetion in the
parciculer litigetion.” Qgirsd Staren v, Nastazn Rac. R.B, On..,
352 U.8. 59, 64 [135¢). Thi-‘ icc‘.aﬂ prasanty a xather unigue
situation rulative to the cames cited by the sarties. Rere, wa are

not asking whecher a court whould stsp $n and decide an imsue

besfore an syency hes the epportuaity to do so. Nthsr, the FCC hae

4
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slveady zuled on the issue befors us anéd prosulgated regulatione
designed to accomplish sxactly what ATET regquests in r;bh action.
3efors thnee Tegulacions wers vacated. Bell Atlesntic propomed snd
the Virgintia SCC vrdared an inmpleomentation scheduls to mest the
Pebzuary 8. 1939 deadlina. In othsr worde. the agency had Sissued

Sules kut was, and is, prevenced Zrom inmplameating thew bazauss of
court zulings. In 8 sense, this BCtiem comes tO UE 4B exactly the
eppooite poaturcs as west coses {n which the dectrine of primesy
Jurisdiocion i3 zaleed,

Because the Soureprong test idarntifled i1n  Natiomgld
sermunicariong provides 8 good framwork or alalysing whethesr the
doctrang of primery Surisdiction should be applied. we vow wild

&PPly that tEET in avaluating this issuve,

deJo_Sha Quanticm Rirhip tha Qonvantigon] Pxpexience of
Qudgea?

Under the first prony, we Pind that the guestion before us i
eamantislly s gueation of statitsry intarpretation that is within
the conventinnel experience ol judges. ATLT aske uw to detsrnine
whether the simpls lansuage of the 1996 Ast rzequizes the
irpletreltatiomn of intrastatms IinCYaLATA ©oll dialing parity by

February 8. 1089,

15
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Rl the Cuuaticn Fazticulazly withic the Agenexes
! Diaccasians

, The second prong of the test ssks whether the guastion st
' : issus is placed particulasly within the sgeacy’s disczstion. This
! guastion gees to the heact of the digpute bstvean thess parties and
cannot be snewered without raschisg ths marits ©f the claim before
l us, %The isaus befors the Court ie whether the 138€ Act creatws &
SCATUTOTY Tequirenent tRat BOCY inplemant intTEITATS LALFALATA tolld
dialing parity by Pebruary 8. 1399 in ths sbeence of regulations or
orders from the FCC sr states regquiring them to do so.
ATLT contends that ths 199¢ Act unarbigususly reguires Bell
Atlantic te offer dialing purity for ell istralATA tell calle,
includimy intrastate IntralATA toll calls. by Fedrtuary B. 1998,
Indeed, the 1‘95 Act crestes a duty oo bebalf of all LECY,
including Bell Atlantic., “tv provide disling psrity ts competing
Froviders o©of telephone exchunge esTvics and telephone toll
service.” 87 U.8.C.A. § 381(b} (3} (Bupp, 1998). Section
271tw) (2) (B) includes tho following limiration:
« 1+ . B State may oot reauire-a Bell] operating company to
implemsat intralATA toll dialing parity in that stets
befote & Bell eperating company has been granted
autheoriky umisr thic eeotion €O provide InterlATa
seryvicex originacing 4in that stare or defozr 3 yessy
after February 8, 1996, whichever is earlier.

AT&T axgues that § 251iB) (3) creates an dEOluts AUty to irplenelit

16
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Gisling parity and that 5 371 (e) (2) (B) only postponss enforewment
of this zeguirsment until Felzuary 8, 1593 at the latest. It
agsarty that any ethar i{ntsrpratatinn af thess two provisions would
aullity th.. sxprees futy Congreaes placed on I3ECs tc implemant
Sisling parity.?

By contrass, ¥ell atlantie contends cthat § 251(b) [3) doge not
create any affirmative duty in ths absence of PCC or stare
regulations. It sesezts thet CongTaws &pecifically gave cthe
autherity zo impleoment the 1995 Act's nquinm#u to the FCC and,
with limitatione., to the Stateos. Bull Aclantiec furthsy argues that
the plain language of 3 271 (e) (3) contradicts ATAT'S intezprstatiom

of thas atatults. Ssction 371(s) [3) (B) Dprohibits states £from

! ATeT 3lso notes that Bell Arlpntic’s parent has proviocusly
acknovledged Ste odligstion to initiats toll dialing paricty by
Pabruary 8, 1259, 1In ¢ Novembes 12, 1956 press Telejse, Bell
AMlantic Corperation gtated that the 1996 Act reqguizss ity BOCs
eo provida adisling parity "for rvegionsl toll calls . . . when
{thay] can provide long diztence service or by February, 1399,
vhichever comes Cirmt,” Pl. EX. C. PFurtchermsre, in ice 1997
annual repesst, Mell Atlantic Corporation stated that it ewpacted
*to cffer intralATA presubacriprion in Maczylend. Massschusstts
and virginia coinpcident with cur offazing of lcag distance
seTvices in those gtates. us by Februsry 6, 1939, e rsguired dy
the 199¢ Act.” Pl. Ex. T gt 21. Although it recopnizes cthar
those statenents Are not valiad legal stipulstions, zea Ihited

L}

StASRE Nat'l Jack.of Dregen v, Indegendeat Ina, Agents of
Smaxicn. 509 U.9. 43P, ced (1993), ATLT asverts thet thuy
depvostrate that Bell Atlantic really understands the 150§ Act
itsel?, and not just ths FCC’s regulatiens, to regquire dialing
parity by Fedruary B, 1399,

17
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Teuiring B0Cs to implement LotYalATA toll dialing perity before
the earlier vl the date the BOC receives authorization to provids
{DterLATA sevices o©r Pabruary @, .LOU'!. Thie provisiocn slse
specifically mllows states to issus orders reQuiring IntralAlIX tall
dlaling pazity before Yehzuesy §. 1839 or beforw interLATA services
sre authorixzed, “8o leny as such ordar dosm not take affect until
afver” thoss dates. Ball Atlantic argues :iut thip provisisn
clearly contemplates that states will bave discretion as to whetbes
€O TYequlire ANTXALATA toll didling parity after February 0, 1999,
This could nor ba the race £ § 251(b) (3) created & melf-ewecuting
duty chat would bind BOCs ia the sbssnce of irplementing
segulations.

We £ind chat che 1356 ACt estadbliibhes in clear, unmistakable
language a duty on beshall of all LECs, including Ball Atlsntie, to
implement intzastate JiptzelAIA tell disling parity.® EBqualldy
clsar. however, is that Congress left implementation of this duty
o the FCC, aas § 251[d) (1), and, witk limitations, to the states.

asg § a72(e)(2)(B). 7The scatute dows net include sufficient

* Black's Lav Dictionary defines duty as “(x) human action
which is exactly conformable te the laws which requizre um to obey
them. Legsl or woral odligasion. UBligetory comduct or servica.
Mandetory obligaticn to perform.” Black’s Law DictionaTy 453
{sth ed. 1979),

3
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Snetructiocs as o the manner or timing for carryisag out this ducy
by which any court could enforcs it directly. we 2ind that §
u«u..o._ (2) (8) is, by ite unambigunve teyms, 3 restriction sslely an
the suthority of sistes sv te the carliest pussille Time at wnich

they san order certain 30Us to implement intralATA disling pasity.

wsew

Thare iz mimgly ne way to redd thic provigicn either as iwpeaing & ..

deadline by which iocralATA £oll disling perity is requizsd or as
& limitation on the PCC's ability to implesmnt intralATA toll
di3ling parity.

AT«T 1insiscs that our interprecatics of ths 18P Ast
espentially nullifies the duties ixposed in § 253 (b). We dlwugree.
The duty te provide iatrastate intralATA toll disliag parity is
cleay and the FCC’'s obligation ¢o implement that duty 4¢ equally
clear. If tha PCC zaile to reapond a8 ths statuce Yeguirss when it
agsin has jurisdiction to address these jssues,’ ATET can pursus an

action against it. Becsusc this analyeis Tesolves the wmerits of

' Our decimion relims. in part, on ths reslity that the rccC
will ageis have jurisdiction o addrssr thgce i6suUBs 1IN two
wesks. Wers the FCC te de prevented frewm sxsvelcing ive
Jurisdiction in eoma wey, it wight be appropriste for this or
apother court to re-examine this isaus. While we find that the
3958 Act does 1ot reguirs implementation 9f intrwatate intceslLATA
toldl dialing parity by any particular date, we Ziad that it does
require such implementation. 1Y Congrase’ chosen wesnm of
enforcing this duty, newsly FCC Tegulstions, wers unavailable for
some reason, it wmight be appropriate fer s eourt to step in.

19
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this action in W8y that wakes :he rswmainder of the primry
Jurisdiction spalycie ROEE, 1t 18 unnecessary to address the chixa
and fourth prongs eof thaz anelysdis.

&ENCZURION

For ths ressons steted above, wg will grant suwmary Judgmenr

 —— —— — ——

in Zavor of datendent.
Ths Clexk is directes to forward copies of this Memprandum

Cpinien ve counwe) of Pecoxd,

Intsrad this _'L“ day of Pebruary, 1591,

nis M, Bzi
tad Staczas

Alsxandria, Vizginia
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TrHomas J. VILSACK IOWA UTILITIES BOARD
GOVERNOR IOWA DEPARTMENT OF COMMERCE
SaLLy J. PEDERSON :
LT. GovERNGR

UTILITIES BOARD DELIBERATIONS

US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10
February 5, 1999

The attached issue sheets are designed to provide the audience with a surnmary of the
.issues before the Board for Decision in Docket No. SPU-98-10. The issue sheets are not
part of the record in this contested case. Each Board member will base their findings on
the entire record developed in this proceeding.

The Final “Decision and Order” will be in writing and served on the parties when the
decision is issued. The Order will be made available through the Board’s Record Center
and the electronic bulletin board.

350 MAPLE STREET / DES MOINES, IOWA 50318-0089 / 515-281-5979 / fax §15-281-5320
httpd/www state.ia.us/govemment/com/utitutil. itm
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 1

Should existing customers who do not pick an intraLATA carrier continue to
receive 1+ Intral ATA services from USWC?

ves _IF FzFsen frizs CRaCTer~ Iy
70 CHoesE
ISSUE 1A
If the answer on Issue 1 is, "NO,” Dﬁ‘
What time should be allowed before customers are required to di Ruprs,.
access codes or are defaulted to another InterLATA carmrier? =

N —

7r Y
e sSeArmina
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US WEST COMMUNICATIONS, INC.

Docket No. SPU-98-10

ISSUE 2
Should the USWC plan be implemented on 4/10/99?
VEs

4fofaq

@oos
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 3

i ———— e

Should the USWC customer notice include a list of IntraLATA carriers
and the carrier’s telephone numbers?

es
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 4

N ——

Should directory assistance calls dialed as 1+NPA-555-1212 subject
to IntraLATA presubscription?

Yes — Pusue Ferc somro-
1s THaT Tis 1s a4

LoNG ~DISTANCE  Cli
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE §

Should USWC be permitted to market its IntraLATA services to new

customers on the same call as the customer is given a list of carriers
to choose from?
Me

ISSUE SA

Should the Board, to ensure neutrality for new customers calling
for initial service, approve all service representative scripts?

/A -
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-88-10

ISSUE 6

N

Should new customers who do not pick an IntraLATA carrier receive
1+ IntralLATA servi customer's InterLATA carrier or be
required to dial ar{access code~

0o <Hosp
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 7

What time should be allowed for carrier notification to USWC for
inclusion in the selection listing?

Z WwEEK<
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' US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 8

The USWC implementation plan states in part, “US West will begin

accepting carrier-initiated changes for an IntraLATA selection on the
date of implementation.” Should this restriction be removed?

0 AL 77
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'US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 9

Should USWC be permitted to set 30 days prior to the implementation

date as the earliest authorization date that end users may sign orders

for change of service to an another carrier?

Ho— Ghrm 2D Lertoss 7705 Ksg/Glian
Ba 7 Hts A2ED TS TP
Ceotspirexs
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 10

———

g —

Should the IntralLATA Preferred Interexchange Carrier (PIC) change

charge be the same as the InterLATA PIC charge, $5.00? PIC charges
are accessed to end user customers.

e

1es

10
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-88-10

ISSUE 11

For how long a time should the one-time waives-of-thg PIC change
charge be available for customers, 60, 90 or «@ This period
starts with the implementation date.

Fe = 2o
P Lo
AT = 9gp

T <rrmsEd Tv (2
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 12

iR

Should USWC be allowed to recover its conversion costs in an Equal

Access Network Recovery Charge (EANRC)? EANRC charges are
assessed to all carriers, including U S West.

Yes

12
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 13

”‘ﬂ

If the answer is YES to issue #12:

A. Over what time beﬂo@
: O Fri CHies =

B. What costs are recoverable?
Grs7~ 07 ATrame. = Ffu— 56-7

PLrvew O7%&T2 Cos e ' . ,
C. Asseés:zs/ed on what basis? = ) 7rs OF e el Y
: USWQ FHLE &7 STl TRERY

1. Total Intrastate access minutes? (IntraLATA and
InterLATA)

@ Total originating intrastate access minutes?
ensed M STE pPrE<edaw T

3. Total IntraLATA originating minutes?

13
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 14
Should the waived PIC charges be @hmngh the EA‘R@r
bulk billed to the carrier?

£ e = ERRNC

£ D= BARNG

AT= OCLuw Basve ( PEL T S7T&evegsy
a7 /7 £ /%i'é‘ké‘@/
yf;ﬂlﬂ%&aj BT LT D?SS@»;r)
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 15

For either new customers or old customers, choosind an InterLATA
and an IntralLATA carrier, should there be just one PIC charge?

[This is not a disputed issue, but the Board will consider the need to
modify the plan during its deliberations)

ES

15
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-398-10

ISSUE 16

Should customers’ existing InterLATA PIC freezes be extended to
intralL ATA PICs?

"VESJ G AoTT Fol
Ivrisae (20~ DA Ft‘z’lob)

(ﬁ‘u'f’ s TO-gye R EI=s 7w
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 17

Should USWC be prohibited from implementing intraLATA PIC freezes
for one year?

MO _scoT Eéﬂ:ﬂlélﬁ- D

17.
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 18

Approval of Customer Notice Form

USWC proposed customer notice is Attachment A
BOARD STAFF proposed customer notice modeied after the notice in
Colorado is Attachment B '

T

18
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US WEST COMMUNICATIONS, INC.
Docket No. SPU-98-10

ISSUE 20

Should USWC be required to provide their end users a fresh ook at
Intral ATA toll services covered by existing contract provisions?

A fresh look would prevent the imposition of termination penaities or
liabilities on customers.

Mo

20
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) Attachment B
NOW YOU HAVE AN ADDITIONAL CHOICE!!

You may now select a company to handle the long-distance calls you make within your
LATA.* Your choice will become effective beginning April 10, 1989.

lowa has five LATAs. One LATA includes the entire 515 area code. Two other LATAs
make up the 712 area code and two LATAs make up the 319 area code (see map
below). Currently, U S WEST provides all 1+ long-distance calling within a LATA. Now
your may choose the company you want to carry these calls.

Your decision wili not change your local telephone service provider, nor the company
that handles the long-distance calls you make between the LATAs and outside of the
state. Your decision aiso will not change your existing local calling area.

In the coming months, companies that plan to offer long-distance service within your
LATA may contact you through telemarketing, advertising, or direct mail. The
information provided may help you make your choice since each company’s rates, plans
and policies differ.

To change the company you want to use, call the business office of your chosen
company. A list of companies you can choose from, with their tol) free business
office telephone numbars, is included with this notice. If you do not elect to make
achange, U S WEST will continue to be your provider for all 1+ long«distance
calls within your LATA. |

You may change your long distancs provider for calls made within your LATA one time
at no charge through August 8, 1999. After that date, if you make a change, a $5.00
service order charge will apply.

This notice has been approved by the iowa Utilities Board.

* A LATA is a Local Access Transport Area. Your LATA is indicated by the section of
this map that includes the area code where you live.




